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12 CFR Ch. II (1–1–08 Edition) § 225.90 

§ 225.90 What are the requirements for 
a foreign bank to be treated as a fi-
nancial holding company? 

(a) Foreign banks as financial holding 
companies. A foreign bank that oper-
ates a branch or agency or owns or con-
trols a commercial lending company in 
the United States, and any company 
that owns or controls such a foreign 
bank, will be treated as a financial 
holding company if: 

(1) The foreign bank, any other for-
eign bank that maintains a U.S. 
branch, agency, or commercial lending 
company and is controlled by the for-
eign bank or company, and any U.S. 
depository institution subsidiary that 
is owned or controlled by the foreign 
bank or company, is and remains well 
capitalized and well managed; and 

(2) The foreign bank, and any com-
pany that owns or controls the foreign 
bank, has made an effective election to 
be treated as a financial holding com-
pany under this subpart. 

(b) Standards for ‘‘well capitalized.’’ A 
foreign bank will be considered ‘‘well 
capitalized’’ if either: 

(1)(i) Its home country supervisor, as 
defined in § 211.21 of the Board’s Regu-
lation K (12 CFR 211.21), has adopted 
risk-based capital standards consistent 
with the Capital Accord of the Basel 
Committee on Banking Supervision 
(Basel Accord); 

(ii) The foreign bank maintains a 
Tier 1 capital to total risk-based assets 
ratio of 6 percent and a total capital to 
total risk-based assets ratio of 10 per-
cent, as calculated under its home 
country standard; and 

(iii) The foreign bank’s capital is 
comparable to the capital required for 
a U.S. bank owned by a financial hold-
ing company; or 

(2) The foreign bank has obtained a 
determination from the Board under 
§ 225.91(c) that the foreign bank’s cap-
ital is otherwise comparable to the 
capital that would be required of a U.S. 
bank owned by a financial holding 
company. 

(c) Standards for ‘‘well managed.’’ A 
foreign bank will be considered ‘‘well 
managed’’ if: 

(1) The foreign bank has received at 
least a satisfactory composite rating of 
its U.S. branch, agency, and commer-

cial lending company operations at its 
most recent assessment; 

(2) The home country supervisor of 
the foreign bank consents to the for-
eign bank expanding its activities in 
the United States to include activities 
permissible for a financial holding 
company; and 

(3) The management of the foreign 
bank meets standards comparable to 
those required of a U.S. bank owned by 
a financial holding company. 

§ 225.91 How may a foreign bank elect 
to be treated as a financial holding 
company? 

(a) Filing requirement. A foreign bank 
that operates a branch or agency or 
owns or controls a commercial lending 
company in the United States, or a 
company that owns or controls such a 
foreign bank, may elect to be treated 
as a financial holding company by fil-
ing a written declaration with the ap-
propriate Reserve Bank. 

(b) Contents of declaration. The dec-
laration must: 

(1) State that the foreign bank or the 
company elects to be treated as a fi-
nancial holding company; 

(2) Provide the risk-based capital ra-
tios and amount of Tier 1 capital and 
total assets of the foreign bank, and of 
each foreign bank that maintains a 
U.S. branch, agency, or commercial 
lending company and is controlled by 
the foreign bank or company, as of the 
close of the most recent quarter and as 
of the close of the most recent audited 
reporting period; 

(3) Certify that the foreign bank, and 
each foreign bank that maintains a 
U.S. branch, agency, or commercial 
lending company and is controlled by 
the foreign bank or company, meets 
the standards of well capitalized set 
out in § 225.90(b)(1)(i) and (ii) or 
§ 225.90(b)(2) as of the date the foreign 
bank or company files its election; 

(4) Certify that the foreign bank, and 
each foreign bank that maintains a 
U.S. branch, agency, or commercial 
lending company and is controlled by 
the foreign bank or company, is well 
managed as defined in § 225.90(c)(1) as of 
the date the foreign bank or company 
files its election; 

(5) Certify that all U.S. depository in-
stitution subsidiaries of the foreign 
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bank or company are well capitalized 
and well managed as of the date the 
foreign bank or company files its elec-
tion; and 

(6) Provide the capital ratios for all 
relevant capital measures (as defined 
in section 38 of the Federal Deposit In-
surance Act (12 U.S.C. 1831(o))) as of 
the close of the previous quarter for 
each U.S. depository institution sub-
sidiary of the foreign bank or company. 

(c) Pre-clearance process. Before filing 
an election to be treated as a financial 
holding company, a foreign bank or 
company may file a request for review 
of its qualifications to be treated as a 
financial holding company. The Board 
will endeavor to make a determination 
on such requests within 30 days of re-
ceipt. A foreign bank that has not been 
found, or that is chartered in a country 
where no bank from that country has 
been found, by the Board under the 
Bank Holding Company Act or the 
International Banking Act to be sub-
ject to comprehensive supervision or 
regulation on a consolidated basis by 
its home country supervisor is required 
to use this process. 

§ 225.92 How does an election by a for-
eign bank become effective? 

(a) In general. An election described 
in § 225.91 is effective on the 31st day 
after the date that an election was re-
ceived by the appropriate Federal Re-
serve Bank, unless the Board notifies 
the foreign bank or company prior to 
that time that: 

(1) The election is ineffective; or 
(2) The period is extended with the 

consent of the foreign bank or com-
pany making the election. 

(b) Earlier notification that an election 
is effective. The Board or the appro-
priate Federal Reserve Bank may no-
tify a foreign bank or company that its 
election to be treated as a financial 
holding company is effective prior to 
the 31st day after the election was filed 
with the appropriate Federal Reserve 
Bank. Such notification must be in 
writing. 

(c) Under what circumstances will the 
Board find an election to be ineffective? 
An election to be treated as a financial 
holding company shall not be effective 
if, during the period provided in para-

graph (a) of this section, the Board 
finds that: 

(1) The foreign bank certificant, or 
any foreign bank that operates a 
branch or agency or owns or controls a 
commercial lending company in the 
United States and is controlled by a 
foreign bank or company certificant, is 
not both well capitalized and well man-
aged; 

(2) Any U.S. insured depository insti-
tution subsidiary of the foreign bank 
or company (except an institution ex-
cluded under paragraph (d) of this sec-
tion) or any U.S. branch of a foreign 
bank that is insured by the Federal De-
posit Insurance Corporation has not 
achieved at least a rating of ‘‘satisfac-
tory record of meeting community 
needs’’ under the Community Reinvest-
ment Act at the institution’s most re-
cent examination; 

(3) Any U.S. depository institution 
subsidiary of the foreign bank or com-
pany is not both well capitalized and 
well managed; or 

(4) The Board does not have sufficient 
information to assess whether the for-
eign bank or company making the elec-
tion meets the requirements of this 
subpart. 

(d) How is CRA performance of recently 
acquired insured depository institutions 
considered? An insured depository insti-
tution will be excluded for purposes of 
the review of CRA ratings described in 
paragraph (c)(2) of this section con-
sistent with the provisions of 
§ 225.82(d). 

(e) Factors used in the Board’s deter-
mination regarding comparability of cap-
ital and management.—(1) In general. In 
determining whether a foreign bank is 
well capitalized and well managed in 
accordance with comparable capital 
and management standards, the Board 
will give due regard to national treat-
ment and equality of competitive op-
portunity. In this regard, the Board 
may take into account the foreign 
bank’s composition of capital, Tier 1 
capital to total assets leverage ratio, 
accounting standards, long-term debt 
ratings, reliance on government sup-
port to meet capital requirements, the 
foreign bank’s anti-money laundering 
procedures, whether the foreign bank is 
subject to comprehensive supervision 
or regulation on a consolidated basis, 
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